
29 CFR 1926.58 COVID-19
The requirements 
applicable to 
construction work 
under this section 
are identical to 
those set forth at 29 
CFR 1910.501 
Subpart U.



29 CFR 1910.501 Vaccination, testing, and face coverings



(a) Purpose

……….. To reduce harm



(b) Scope

(1) Employers with a total of 100 
or more employees (regardless of 
vaccination status) at any time the 
standard is in effect (if triggered, 
must remain compliant through 
the duration of the ETS).  This 
includes the total number of full 
and part-time employees across 
all locations (or worksites), but 
not independent contractors.

On a typical multi-employer 
worksite such as a construction 
site, each company represented –
the host, GC/CM, and each 
subcontractor – would only need 
to count its own employees, and 
the host and GC/CM would not 
need to count the total number of 
workers at each site.

The determination as to whether a 
particular employer is covered by 
the ETS should be made 
separately from whether 
individual employees are covered 
by the ETS

Note: Temp workers provided by “staffing agency” are the 
responsibility of the staffing agency (the employer)



(b) Scope

(2) The ETS sets forth two 
exemptions to the.  The ETS does 
not apply to workplaces covered 
by the ….SAFER FEDERAL 
WORKFORCE TASK FORCE COVID-
19 WORKPLACE SAFETY, 
September 24, 2021, or 
HEALTHCARE INDUSTRY covered 
by 29 CFR 1910.502.



(b) Scope

(3) The ETS provides that, even where 
the standard applies to a particular 
employer, its requirements do not 
apply to employees

(i) Who do not report to a workplace 
where other individuals such as 
co-workers or customers are 
present;

(ii) while working from home; or

(iii) who work exclusively outdoors.



(b) Scope



(c) Definitions

COVID-19 Test

(i) Cleared, approved, or 
authorized, including EUA, by 
the FDA to detect current
infection of SAR-CoV-2 virus;

(ii) Administered per authorized 
instructions;

(iii) Not both self-administered AND 
self-read unless observed by the 
employer or authorized telehealth 
proctor. Antigen 

(Rapid)
Molecular 
(RT-PCR) 

COVID-19 Testing

Reminder…



(c) Definitions

Face Covering

(i)(A) Completely covers nose and mouth;

(i)(B) Two or more layers of breathable fabric 
that is tightly woven (no light can pass 
through);

(i)(C) Secured to head with ties, ear loops, or 
elastic bands that go behind the head. 
Gaiters can be worn refer (i)(B);

(i)(D) Fits snugly over nose, mouth and chin 
with no large gaps on outside of face; and 

(i)(E) Is a solid piece of material without slits, 
exhale valves, visible holes, punctures, or 
other openings.



(c) Definitions

Facemask

Means a surgical, medical procedure, dental, 
or isolation mask that is FDA cleared, 
authorized by an FDA-EUA, or offered or 
distributed as described in a FDA 
enforcement policy. 

…provides protection against exposure to 
splashes, sprays, and spatter of bodily fluids.  
Facemasks are both source control (refer 
face covering) and protection for the wearer.

https://www.fda.gov/media/136449/download


(c) Definitions

Fully Vaccinated

(i) A person’s status 2-weeks after completing primary vaccination 
with a COVID-19 vaccine with, if applicable, at least the 
minimum recommended interval between doses in accordance 
with the approval and authorization (A&A), or listing that is:

(A) FDA approved or EUA;

(B) Listed for emergency use by WHO; or

(C) Administered as part of clinical trail is US….not a 
placebo….efficacy verified by a data and safety monitoring 
board…can be listed for emergency use by WHO; or

(ii) A person’s status 2-weeks after receiving the second dose of any 
combination of two dose COVID-19 vaccine A&A FDA, or WHO. 
Second dose must not be received earlier than 17 days (21 days with 
4-day grace period) after first dose. 



(c) Definitions

Mandatory Vaccination Policy is an employer policy require 
each employee to be fully vaccinated.  To meet this definition, 
the policy must require: vaccination of all employees, including 
vaccination of all new employees as soon as practicable, other 
than those employees:

(i) For whom a vaccine is medically contraindicated;

(ii) For whom medical necessity requires a delay in 
vaccination; or 

(iii) Who are legally entitled to a reasonable accommodation 
under the EEOC because they have a disability or sincerely 
held religious beliefs, practices, or observations that 
conflict with the vaccination requirement.

Aug 5, 2011June 20, 1994

https://www.osha.gov/laws-regs/standardinterpretations/2011-08-05
https://www.osha.gov/enforcement/directives/std-01-06-005


(c) Definitions

Respirator

Means a type of PPE that is certified by 
NIOSH under 42 CFR part 84 or is authorized 
under the EUA by the FDA……

Face coverings, facemasks, and face shields 
are not respirators.

https://www.fda.gov/media/136449/download


(c) Definitions

Workplace

Means a physical location (e.g. fixed, mobile) where 
the employer’s work or operations are performed.  
It does not include an employee’s residence.

This includes the entire site (including indoors and 
outdoors or a group of structures) or an area within 
a site where work or any work-related activity 
occurs (e.g. taking breaks, going to the restroom, 
eating, entering or exiting work).  The workplace 
includes the entirety of any space associated with 
the site (e.g. workstations, hallways, stairwells, 
breakrooms, bathrooms, elevators) and any other 
space that an employee might occupy in arriving, 
working or leaving.

What if two employees cohabitate 
and are working from home?

Example of mobile workplace include 
service technicians who go to homes 
or business to provide repair service, 
or those who provide delivery 
service.

How about attending a conference? 
Or meeting a client for a business 
meal?



(d) Employer policy on vaccination

(1) Written mandatory policy

Everyone is fully 
vaccinated

….with reasonable accommodation process required pursuant 
to

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.cdc.gov/vaccines/covid-19/clinical-considerations/covid-19-vaccines-us.html#Contraindications


(d) Employer policy on vaccination

(2) Written policy allows choice   (1) Written mandatory policy

OR

Every 7-days

Everyone is fully 
vaccinated
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….with reasonable 
accommodation 
process

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.cdc.gov/vaccines/covid-19/clinical-considerations/covid-19-vaccines-us.html#Contraindications




(e) Determination of employee vaccination 
status
(1) (2) 

Determine status (ongoing) Acceptable proof



(e) Determination of employee vaccination 
status
(2) 

Acceptable proof

(i)

(ii)

(vi)

(v)

(iv)

(iii)

or

Note: Fraud subject to 
criminal prosecution 
under 18 USC § 1001 
and OSH Act 1970 17(g)

OSHA could utilize OSH 
Act 1970 (5)(b)……..

Immunization record

Official
Document



(e) Determination of employee vaccination 
status
(3) 

Treat as not fully vaccinated

(4) 

Maintain until

Records



(e) Determination of employee vaccination 
status
(5) If status of fully vaccinated 
obtained prior to 11/5/21…

Records
via, dated form, individual emails, employee 
portal to provide documented status even if the 
record doesn’t contain all of the required 
information…….  

the employer is 
exempt from having 
to determine vaccine 
status, obtain proof, 
or maintain records 
for fully vaccinated 
employees



(f) Employer support for employee vaccination

(1) Time off for vaccination (each 
dose)…

(2) Time off to recover (after each 
does)…

PTO Bank (Sick, Vacation, Bereavement)

VS.

Sick – Vacation – Bereavement – Floating holiday 

Vaccine schedule

Employer policy can 
require time deducted 
from



(g) COVID-19 testing for employees who are not 
fully vaccinated

(1) Employer must ensure not 
fully vaccinated EEs test…

Note: The ETS doesn’t require or 
prohibit employers to …

OR

for



(g) COVID-19 testing for employees who are not 
fully vaccinated

(1)(i) EE that reports once 
every 7-days to be tested 
every 7-days with  
documentation provided 
within 7-days following date 
of last test.

(1)(ii) EE that doesn’t report 
during a period of 7 or more 
days must be tested within 7-
days with documentation 
provided upon RTW.

Employee A 
includes planned 
vacation - 7-day 
test result 
provided prior to 
RTW…

New employee 
7-day test result 
provided prior to 
start of work…

Test Vacation New hire date Upload test result



(g) COVID-19 testing for employees who are not 
fully vaccinated

(2) EE that doesn’t provide 
the required test 
documentation to be 
removed from workplace 
until employee provides test 
result.

Test No test required Upload test resultPOS test or diagnosis

(3) No testing for 90-days 
following POS test or 
diagnosis…



(h) Employee notification to employer of a 
positive COVID-19 test and removal
(1) ETS requires EE to provide prompt notice to 

employer when…
Plus, any company policy regarding symptoms …

NOT in ETS



(h) Employee notification to employer of a 
positive COVID-19 test and removal
(2) Immediately remove EE from workplace if… And, to keep the EE removed until the EE…. 

(i)

(ii) Meets the CDC return from isolation criteria 
refer2/18/21 document.

(iii) Receives a recommendation to leave 
isolation from a licensed health care 
professional (LHCP) to remain isolated beyond 
the CDC criteria PER preamble.

RTW

ETS

require allows



(h) Employee notification to employer of a 
positive COVID-19 test and removal

The standard doesn’t require employer 
to conduct contact tracing….



(i) Face coverings

(1) Not fully vaccinated employees 
must wear a face covering when 
indoors and when occupying a 
vehicle with another person for 
work purpose, except:

When in a single occupant office (floor to 
ceiling walls)

For a limited time while eating or 
drinking, or for security ID at checkpoint

When wearing a respirator or face mask

When infeasible or creates greater 
hazard.

400 ppm 
CO2



(i) Face coverings

(2) Employer must ensure that any 
face covering required to be 
worn…

(i)

(ii) Is replaced when wet, 
soiled, or damaged 
(e.g. ripped, broken 
ear loops) 

If vaccination status is a medical 
record and medical records are 
confidential, how does an 
employer enforce face covering 
utilization?

Is this an OSH Act of 1970 General 
Duty (5)(b)? Employee 
misconduct?

Should HR send weekly compliance 
survey to each not fully vaccinated 
employee and subject them to 
fraud charge?

Should HR conduct field 
inspections?

Can HR designate compliance 
inspectors?



How do we get past the vaccine medical record 
privacy issue for enforcement ?



(i) Face coverings

(3) Employer must not prevent an 
employee from voluntarily 
wearing a face covering or 
facemask unless the employer can 
demonstrate harm……

(4) Employers must permit an 
employee to wear a respirator 
instead of face covering whether 
required or not.  If employer 
requires use, the employer must 
comply with 29 CFR 1910.504.

(5) Employers must not prohibit 
customers and visitors from 
wearing face coverings. 

Employer 
is not 
required

Face shields may be 
worn over face coverings 
to protect them



(j) Information provided to employees

The employer must provide to each employee in 
the language and literacy level the employee 
understands the following information….

(1) Provide EE with requirements of 29 CFR 
1926.58 along with the employer Policies 
and Procedures related to ETS.

(2) Provide EE with CDC “Key things to know 
about COVID-19 vaccines”.

(3) Provide EE with information about 
protection from retaliation for filing a 
complaint, reporting a work-related I/I, or 
otherwise exercising rights under OSHA Act 
of 1970 (e.g. 1904.35(b)(1(iv) and 11(c) of 
OSH Act of 1970.

(4) Provide EE OSHA publication no. 
OSHA4157.

https://www.osha.gov/laws-regs/regulations/standardnumber/1926/1926.58
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html?s_cid=10493:covid%2019%20vaccination:sem.ga:p:RG:GM:gen:PTN:FY21
https://www.osha.gov/laws-regs/regulations/standardnumber/1904/1904.35
https://www.osha.gov/sites/default/files/publications/OSHA3812.pdf
https://www.osha.gov/sites/default/files/publications/OSHA4157.pdf




(k) Reporting COVID-19 FATCAT to OSHA

(1)(i) COVID-19 fatality refer flow 
chart

(1)(ii) COVID-19 in-patient 
hospitalization refer flow chart 

If COVID-19 was 
acquired due to an 
established close-
contact at work

Was 
illness 
fatal?

Was EE 
admitted

to hospital 
for care?

No Report 
Required

Report to OSHA 
within 24-hrs 

Report to OSHA 
within 8-hrs 

NO NO

YES YES

….Of LEARNING about Fatality or Hospitalization

1904.39(a)(1) … within 8-hrs after 
death
1904.39(a)(2) … within 24-hrs after 
the in-patient hospitalization
1904.39(b)(6) …. occurs within 30 
days

29 CFR 1904.39Must follow

https://www.osha.gov/laws-regs/regulations/standardnumber/1904/1904.39


(k) Reporting COVID-19 FATCAT to OSHA

May 19, 2020

https://www.osha.gov/laws-regs/standardinterpretations/2020-05-19


(l) Availability of records

(1) Provide COVID-19 vaccination 
documentation and any COVID-19 
test results for a particular 
employee to that employee and 
to anyone having written 
authorized consent of that 
employee by the end of the next 
business day after receiving a 
request.

(2) Provide the aggregate number 
of employees and total number of 
fully vaccinated employees at a 
workplace to an employee or 
employee representative by the 
end of the next business day after 
receiving a request.

Note: (I)(1) For purposes of the ETS, the term employee includes former employee
Note: (I)(2) For purposes of the ETS, the term representative is a personal representative, or representative 
authorized under a CBA.

Free Copy1



(l) Availability of records

The employer must provide to 
OSHA with the following:

(3)(i) employers must provide the 
written policy on vaccination or 
vaccination, testing, and face 
coverings AND the aggregate 
number of fully vaccinated 
employees at a workplace and the 
total number of employees at that 
workplace for examination and 
copying within.



(l) Availability of records

The employer must provide to 
OSHA with the following:

(3)(ii) employers must provide all 
other records and other 
documentation that are required 
to be maintained by the ETS for 
examination and copying by the 
end of the next business day after 
the request for example:



(m) Dates Effective date
Compliance date -
testing

Compliance date – all ETS 
provisions except testing



29 CFR 1910.505 Mini Respiratory Protection 
Program



29 CFR 1910.509 Incorporated by Reference

Link to current 
version



Economic Impact per Entity
NAICS Description Policy $ Vax admin 

$
Wages for 

Vax $
R-keep for 
vax docs $

R-keep for 
test docs $

FAT CAT 
reporting $

Total $

236 Buildings 608 4536 942 1615 847 11 8559

237 Heavy and 
Civil

629 6678 1386 2462 1292 17 12466

238 Specialty 547 4219 867 1535 805 10 7982



OSHA Resource Information

https://www.osha.gov/coronavirus/ets2

